Brooklyn 
Barrister 


DECEMBER 1950 


ANNUAL DINNER 
DECEMBER 7, 1950 


IN THIS ISSUE 


Annual Dinner 

The President’s Page 
Postscripts to the Meeting 
Alexander Blume Reports 
Citation of Brooklyn Eagle 
Things to Come 


Random Retrospect Thoughts of a United States At- 
forney 
(Hon. J. VINCENT KEOGH) 


Advance Sheet Quiz 


What’s Wrong with Our Patent Laws? 
(I. WALTON BADER) 


Letters to the Editor 
New Members 


BROOKLYN BAR ASSOCIATION 
123 Remsen Street 
Brooklyn 2, N. Y. 





Bradford Butler's 


NEW YORK SURROGATE’S LAW 
AND PRACTICE 


8 Volumes 


Moderately Priced 


Every New York lawyer should have this 
complete and authoritative exposition of a 
most difficult subject—a work that solves all 


surrogate problems 


EDWARD THOMPSON CO. 
399 Gold Street Brooklyn 1, N. Y. 








ANNUAL DINNER 


BROOKLYN BAR ASSOCIATION 


THURSDAY EVENING, DECEMBER 7, 1950 
Reception 6:30 P. M. 
Dinner 7:30 P. M. 
HOTEL ST. GEORGE 


CLaRK STREET 
Brook._yn 2, New York. 


SPEAKERS 


Hon. Mites F. McDonaLp 
District Attorney of Kings County 


Hon. ALBert Conway 
Associate Judge of the Court of Appeals 


Annual Dinner Committee 
Joun P. McGratsa, Chairman 
JosepH E. Murpuy, Vice Chairman 


SipNEy Squire, Vice Chairman 





Victor L. ANFusO Grorce H. Kerner 
Frank A. BaRRERA CuHar.es H. Kricer 
Henry J. BEILMAN PAULINE J. MALTER 
Peter CAMPBELL BROWN Oscar A. Lewis 
JoserH C. DANAHY Isipor NEUWIRTH 
| Griapys DoRMAN Morty J. O’Connor 
RoBeErt S. FLECKLES Wa ter F. O’MALLey 
Aucustus C. FRozs, Jr. Harry SAND 


FrepericK A. Keck Harvey I. TutcHIncs 





WE ARE PLEASED TO 
ANNOUNCE— 


TO THE MEMBERS OF THE BROOKLYN BAR ASSOCIATION: 


With the cooperation of the Committee on Group Insur- 
ance an increase in coverage in the group plan of accident 
and health insurance has been made available. 


Hospitalization and Surgical Reimbursement for Depend- 
ents may now be included, at your option, in your present policy 
for a small extra premium. 


New members may now enroll in the Plan on the same 
basis enjoyed by members during the original enrollment when 
the Plan became effective in 1948. 


Our administrators will be pleased to furnish full details 
without obligation. 


_ Please direct all inquiries to the New York City 
Office of the Administrators of our Plan. 


TER BUSH & POWELL, INC. 
19 East 47TH STREET New YorK 17, N. Y. 
Telephone: PLAZA 9-3511 


Underwritten by: 
THE UNITED STATES LIFE INSURANCE COMPANY 
in the City of New York 








The President’s Page 


OUR ANNUAL DINNER 


Will you be among the many present and thrilled to hear Judge 
Albert Conway and District Attorney Miles F. McDonald or will you be 
among the few absent and disappointed ? 


ELECTION DAY ECHOES 


I have repeatedly endeavored to state the high responsibility and the 
vast opportunity of lawyers during the present national and international 
crises. 

On Election Day, the American voters demonstrated that 

1. They are not illiterates, morons or sheep. 

2. There is hope!! 

Many valuable lessons can be learned from the results of their votes. 
Lessons learned should compel changes of policy and of action. Safe 
prediction: There will be more alibis and excuses than changes. 

It is significant that lawyers provided the leadership in the key 
election contests this year. Taft, Ohio; Impellitteri, New York City; 
Warren, California; Nixon, California; Dirksen, Illinois; Hennings, Mis- 
souri; Butler, Maryland; Smathers, Florida; Smith, North Carolina; 
Dewey, New York, are some that come to mind. 

Because of their special training and their wide experience, the 
responsibility of the lawyers to our country and to our people is higher 
than that of any other group. From them the public has the right to ex- 
pect the highest standard of devotion and of service—and most important 
—leadership and guidance. 


COOPERATION ON JUDICIAL APPOINTMENTS 


Our Committee on Judiciary has already reported that at its behest 
I extended an invitation to each of the three Mayoralty and two Guber- 
natorial candidates to state his policy, if elected, with relation to judicial 
appointments to be made in Brooklyn; and that three Mayoralty candi- 
dates and Governor Thomas E. Dewey responded to the invitation. 

Governor Thomas E. Dewey and Mayor Vincent R. Impellitteri are 
entitled to great credit not only for the spirit of their response but the 
full pledge of consultation and cooperation with our Association. Their 
character assures the fulfillment of the pledge. It augurs well for the 
selection by them of capable and qualified judges. 
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Since Brooklyn is rich in lawyers qualified to make excellent judges, 
the standard of selection should be high. No man should.be appointed 
who cannot secure the approval of this Committee. The personnel and 
the traditions of our Committee on Judiciary are such that the public, 
the Governor and the Mayor are assured that its findings and its recom- 
mendations will be non-partisan and made with full realization of the 
sacred cause of justice and the importance of the careful selection of the 
judges for its administration. 


The Committee will serve on the high plane of its opportunity. 


VOTING ON CONSTITUTIONAL AMENDMENTS 
AND CANDIDATES 


Serious consideration should be given to changing the present practice 
of voting simultaneously on proposed constitutional amendments and on 
candidates for office. Thorough consideration and proper voting on con- 
stitutional amendments and propositions submitted to the people are of the 
utmost importance. Thorough consideration and proper voting on candi- 
dates for office are also of the utmost importance. The importance of 
each demands avoidance of conflict or distraction. 


I am convinced that voting on constitutional amendments on Election 
Day has not resulted in their full consideration or in a satisfactorily large 
percentage of votes. Many voters become confused when required to vote 
on amendments and candidates at the same time. Many become em- 
barrassed by the time required in the voting booth and thereby forego vot- 
ing either on amendments or for candidates. 

The last election demonstrated that when the electorate was not 
bothered by the consideration of and the voting on constitutional amend- 
ments, wider choice and more independent and probably wiser voting re- 
sulted. 

Therefore, I suggest that consideration be given to voting on con- 
stitutional amendments and propositions during Registration Week. 


THE CLIENT AND THE ADVOCATE 


A recent trial has aroused much discussion, some charges and a novel 
proposal regarding trial counsel. I had intended at a later time to note 
my own thoughts on the duties and the rights of the advocate and—more 
important—the rights of his client. I have decided to forego delay. In 
addition to the recent trial in question, there flashes to mind two other 
trials which may help highlight my thoughts. 
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The Constitution is meaningless unless the right to counsel and the 
rights of counsel are preserved. Every defendant is entitled to counsel 
and a fair trial. A fair trial does not include foul blows by defense or 
prosecution counsel or the flouting of the court or the ethics of our pro- 
fession. A client may purchase the services of counsel but never his 
honor or his conscience. 


To bar a defendant, able to pay, from his choice of ethical, reputable 
and able counsel willing to accept the retainer, is both unthinkable and a 
deprivation of constitutional right. The erosion of such right should not 
be permitted by indirection or unnecessary or unwarranted limitation. 

As I conceive American justice, every person has the absolute right 
of counsel regardless of the crime charged against him or how treason- 
able, heinous or obnoxious he may be regarded. He should have such 
counsel—without fee when he has no means, for a reasonable fee (and I 
mean fully adequate) when he has the means. 


There is no reflection upon and no need for apology by any attorney 
for accepting the retainer—with or without fee—to defend any person. 
Reflection or dishonor can come only by the improper conduct of the at- 
torney in the defense or the presentation of the cause. For such improper 
conduct, he is—and always should be—strictly accountable under the 
Canons of Professional Ethics which are sufficiently definite and broad. 


Counsel fees—substantial or nonexistent—have nothing to do with 
the conduct of the attorney. The late Frank J. Hogan, of the District of 
Columbia Bar, is reputed to have been paid one million dollars to defend 
Doheny. Our own Louis Waldman, Ben Heller and August Zolotorofe 
were paid nothing to defend Patrolmen McNamara and Warren in a 
recent lengthy trial. In both latter trials, these attorneys ably, valiantly 
and courageously defended their clients without baiting the court or flout- 
ing the ethics of our profession. Thus it is seen that it is the conduct of 
the advocate—not the charge against the client or the fee that is paid that 
is the important test. 

I have a very low opinion of trial attorneys who are either judge- 
baiters or cowards. Neither type has a proper place in a courtroom. 
There is a wide difference between baiting a judge and protecting a client 
from an offending judge. The latter also has no proper place in a court 
of justice. 

Generally speaking, a Bar Association should intercede only when the 
defendant cannot afford counsel, or his counsel (compensated or un- 
compensated), violates the law or the Canons of Professional Ethics. 


Jutius APPLEBAUM, 
President. 
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The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
purpose of furnishing information to its members of the activities of the 
Association. 





Articles appearing in the Barrister should be considered as the views of 
the respective authors and do not necessarily carry the endorsements of the 
Association. 


Editorial Board 
Louis E. Schwartz, Chief Editor 
K. FREDERICK Gross ALICE ELEANOR RUBIN 
S. STANLEY KREUTZER Ernest P. SEELMAN 
Louis J. MERRELL JoserH T. TINNELLY 





Postscripts to the Meeting 


Harry Sanp, Chairman of the Committee on Memorials, presented 
memorials for Hon. Jacop H. Livincston, Ratpu K. Jacoss, Sr. and 
Frep M. AHERN. 

* * * 

The membership unanimously adopted a resolution in which the 
Brooklyn Eagle; Frank D. ScHRoTH, its publisher; and Ep REI, a re- 
porter were cited for outstanding journalism and public service in con- 
nection with the gambling investigation. (Resolution reprinted herein.) 

® * * 

James H. CaLtanan, Chairman of the Committee on Domestic Rela- 
tions Court, reported on the progress of the building for the Domestic 
Relations Court. He attended the meeting of the Board of Estimate when 
the budget appropriation for the new Domestic Relations Court was 
approved. 

* * * 

While on the subject of courthouse buildings, our President made the 
observation that the Supreme Court building is absolutely physically fall- 
ing apart and that the lawyers and litigants of this community are entitled 
to more than mere promises of a new courthouse. 

* * + 














Following a custom inaugurated last year, a reception was given to 
the candidates for judicial office, both elected and defeated. Watter 
BRUCHHAUSEN, J. VinceENT KeocHu, Hon. E. Ivan RuBENSTEIN and 
Hon. Roy M. D. RicHarpson were introduced and made very delightful 


responses. 
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The Annual Dinner meeting of the Committee on Grievances, of 
which Grorce C. WILDERMUTH is Chairman, was held on November 15th 
at the Montauk Club. These meetings are attended only by members, past 
members, the Presiding Justice of the Appellate Division, and the current 
President of the Association. 

* * * 

Avucust ZoLotoroFE, Chairman of the Committee on Legal Aid, re- 
ported on the case involving patrolmen McNamara and WarREN, to which 
Louis WALDMAN, BENJAMIN HELLER and he were assigned, through the 
Legal Aid Committee, as defense counsel. 


* * * 


SAMUEL Jacosson, Chairman of the Committee on Lawyers Referral 
Plan, reported that the plan is now in operation. 


* /” * 


On November 15, 1950, the Section on Trials and Appeals, of which 
Rosert S. FLECKLEs is Chairman, met at the Association and were treated 
to an extremely humorous talk by Mr. ALEXANDER BLUME, Supreme 
Court reporter, of incidents which have occurred during recent trials. 
While entertaining, Mr. BLume’s talk was likewise very instructive to 
trial attorneys. 

Hon. Georce A. ARKWRIGHT spoke in a more serious vein outlining 
his views and observations of trial tactics. 


Alexander Blume reports: 


An Irish wife who had suffered untold cruelties at the hands of a 
barbarous husband finally “took the law of him.” However, just before 
the time sentence was to be imposed she told the Judge she wished to 
leave the punishment and the case to God. 

“I regret, my good woman,” replied the Judge, “that we cannot do 
that. This case is far too important.” 


* * * 


A bright ten year old girl whose father was addicted to amateur 
photography attended a trial at court for the first time. Upon arrival 
home when asked by her mother what she had seen in court that day she 
said: “The Judge made a harsh speech to the twelve men in a box, and 
then he sent them off into a little dark room to develop.” 


(Continued on page 12) 
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Brooklyn Bar Association 


RESOLUTION 
Unanimously adopted at General Meeting November 8, 1950 


jOreamble 

In December 1949, the Brooklyn Eagle started publication of a series of 
articles which was the result of many months of careful, thorough and 
independent investigation of criminal conditions. These articles by Ed Reid, 
Eagle staff member, alleged the existence of groups, openly and widely en- 
gaged in criminal activities which included college students among its 
victims. Corruption and bribery were the foundation of the racket, while 
immunity was provided by certain members of the police department of the 
City of New York. The sums of money involved in the operation of the 
racket and regularly paid as bribes to officials, together with the circum- 
stances described, appeared fantastic. 


CGbereas, this remarkable series of articles, factual in content, start- 
ling in scope and transcending far beyond the borders of the City and State 
of New York, aroused nationwide interest and excitement; and 


CGbereas, as a result of the Brooklyn Eagle articles, District Attor- 
ney Miles F. McDonald instituted a Grand Jury investigation into rackets 
and racketeers, bribery and corruption and official connivance and mis- 
conduct; and 


CGbereas, following the disclosures by the Brooklyn Eagle and its 
campaign of factual reporting and splendid editorials, a National Conference 
on Crime was called by the Attorney General of the United States; and 


CGbereas, the Brooklyn Eagle expose of crime and the devoted and 
untiring efforts of District Attorney Miles McDonald and the Grand Jury 
have resulted in indictments and uprooting of racketeers and corruption; and 


Caibereas, the Brooklyn Eagle by its relentless efforts on behalf of 
law enforcement has performed a distinguished and outstanding service to 
the People of Brooklyn, of the City of New York and of the nation; and 


CG bereas, the members of the Brooklyn Bar Association are proud 
of this distinguished service rendered by this great newspaper. 


JNow, therefore, at a general meeting of the Brooklyn Bar Asso- 
ciation, duly assembled on this 8th day of November, 1950, be it 


Resolved, that the Brooklyn Eagle and Frank D. Schroth, its pub- 
lisher, are hereby cited for outstanding journalism and public service; for 
pursuing and exposing crime and corruption, fearlessly, impartially and re- 
lentlessly with truth, courage and objectivity; for their vigorous and arous- 
ing editorial policy strengthening the efforts of the District Attorney and 
the Grand Jury in the performance of their duties and resisting unwarranted 
interference from officials whose duty it was to assist in said law enforce- 
ment; and for dedication and fidelity to the highest ideals and traditions 
of a free press in our Democracy; and be it further 


Resolved, that Reporter Ed Reid is hereby cited for his great and 
distinguished public service in making the investigation and reporting the 
facts in accordance with the high concept of his profession. 

JULIUS APPLEBAUM 
ATTEST: (Seal) President 
GEORGE C. WILDERMUTH 
Secretary 
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Things to Come 


THE SIXTY-SECOND ANNUAL DINNER 
December 7, 1950 


Our Association has grown greatly in members during the past year. 
We want to grow not only larger in size but, more important, closer in 
spirit. There is a tendency, as any organization grows larger, that its 
membership becomes less closely knit. 


Our older members sigh for the good old days when the members 
all knew one another personally—when the Association was like an intimate 
club. It is not too hard to recapture this feeling of kinship at the Bar. 
The secret of it all was that life was spent at a more leisurely and healthier 
pace. More time together over a good meal and a friendly cup. 


The old days had no magic which today’s days cannot duplicate. 


Our Annual Dinners are one way, and a very wonderful way to re- 


capture the spirit and charm of yesteryears. Let us come together, eat, 
drink and be merry. 


All members have received cordial invitations to subscribe to our 
annual dinner to be held at the St. George on December 7th. Even though 
you do not make up a table, send in your reservation and stop at the Asso- 
ciation building shortly before the end of November, and the office staff 
will be pleased to show you other reservations from which you may 
arrange a congenial table. The dinner is also a fine opportunity to intro- 
duce your wife to your colleagues at the Bar. 


The speakers this year will be Hon. Mires F. McDona p, District 
Attorney of Kings County, who will give the principal speech. Hon. 
ALBERT Conway, the 2nd District representative on the Court of Appeals, 
will make a short address. 


Those who come, who have not attended prior dinners, will find a 
new realization of what it means to be brothers at the Bar. Their pleasure 
will only be tinged with regret that they missed the prior pleasurable 
occasions. "Tis good when brethern dwell together. 
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This illuminating outline of the 
work of the United States Attor- 
ney’s office was written by Hon. J. 
Vincent Keogh before bis election 
to the Supreme Court Bench. 





Random Retrospect Thoughts of a 
United States Attorney 


—by Hon. J. VINCENT KEOGH 


For four and a half years I headed the local office of the United 
States Attorney and as such I represented the United States government 
not only in criminal prosecutions but also in civil matters arising in all 
of Long Island and Staten Island, New York. 


The United States Attorney is a local representative of the Attor- 
ney General, who is the head of the Department of Justice, and chief law 
officer of the Federal government. The position of Attorney General was 
created by the judiciary act of September 24, 1789 (I Stat 73). 


In recent years the staff consisted of about 16 Assistant United 
States Attorneys and about 30 stenographers, clerks and messengers. 


As the attorney for the Government, the United States Attorney 
acts as its lawyer in all cases in which the Government is suing, being 
sued or may have an interest. These cases are handled by the Civil Divi- 
sion and are not necessarily litigated in the United States District Court, 
but may be in the State Courts. For instance, a great many cases in 
which the Government is a party come before the Surrogates of the various 
counties within the Eastern District. Many proceedings were and are 
pending in the Surrogates Courts in Alien Property matters arising under 
the Trading with the Enemy Act. Escheat matters arise where a veteran 
of the Armed Forces dies without heirs and leaving a balance still due 
on his war risk or national life insurance policy. 


In civil matters in the federal court the United States Attorney pre- 
pares and prosecutes litigated cases sustaining seizures of property used in 
violation of Tariff, Revenue, Navigation, Food and Drug laws, Gold Re- 
serve Act, including preparation of libels and decrees forfeiting vessels 
and vehicles and articles of trade; breach of contract actions, defending 
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the government in personal injury actions due to the negligence of its 
employees, habeas corpus, bankruptcy and forfeited bail bond collections. 

He conducts cancellation proceedings of naturalization certificates and 
opposes motions for change of age on said certificates. 

The increasing scope of federal taxes has caused quite some tax liti- 
gation, including income tax, estate tax and miscellaneous tax actions and 
cases involving collection of taxes due from corporations in reorganiza- 
tion and receivership proceedings. 

Civil Division also conducts suits arising under the federal employees’ 
compensation acts and pensions. 

A single act may constitute an offense not only of the federal statute, 
but also of a state statute. In those instances, the United States Attorney 
and the County District Attorney have concurrent jurisdiction. Technically 
speaking, the offender might be prosecuted in the Federal as well as in the 
State Court. Substantial justice is a factor of consideration that usually 
results in a single prosecution. The efficient co-operation, for instance, 
between the office of the District Attorney of Kings County and that of 
the United States Attorney can be said, in large measure, to be due to 
the fact that Mites F. McDona np, District Attorney of Kings County, 
had been the United States Attorney for the Eastern District before elec- 
tion to his present office, and the author had, prior to his service in the 
United States Navy, been a Deputy Assistant District Attorney of Kings 
County. 

The Criminal Division of the United States Attorney’s office has to 
do generally with criminal prosecutions under the laws of the United 
States. It works in close cooperation with the Federal Bureau of Investi- 
gation of the Department of Justice and other investigating agencies of 
the Post Office and Treasury Departments. The agents submit oral and 
written reports to the head of the Criminal Division for legal evaluation ; 
at that point prosecution is accepted or declined. These reports cover a 
great variety of crimes that are offenses of the federal statutes, such as 
evasion of income tax payments, theft of Government property, National 
Banking and Bankruptcy Act, Postal Laws, Naturalization and Immigra- 
tion Acts, Selective Service Act, Espionage Act, crimes on high seas and 
government reservations, stealing from interstate shipments, manufacture 
or transportation of untaxpaid alcohol, illegal use and possession of nar- 
cotics, and counterfeiting of currency. Besides prosecuting such viola- 
tions, the Criminal Division prepares indictments, informations, search 
warrants, complaints, warrants to apprehend law violators and all plead- 
ings. 

Because there are many lower court judicial determinations that are 
questioned by the Government or its opponent, many appeals are briefed 
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and argued in the Court of Appeals for the Second Circuit or in any of 
the State appellate courts from the Appellate Term to the Court of 
Appeals. 

My regret upon leaving federal service is that I terminate the pleasant 
professional associations I have had with agents, lawyers and personnel 
both in the Department of Justice and in federal investigating agencies. I 
am particularly sorry to leave the staff of the United States Attorney’s 
Office of the Eastern District all of whom give loyal, conscientious and 
courteous service not only to the head of the office, but to the community 
in general. 


Alexander Blume reports: (Continued) 


In examining a prospective juror in a first degree murder case in 
Pennsylvania, the following occurred : 

“Tue Court: You are a freeholder of this county? 

“PROSPECTIVE JURYMAN: Yes, your Honor. 

“Tue Court: Married or single? 

“PROSPECTIVE JURYMAN: I’ve been married three years ago last 
month. 

“Tue Court: Have you formed or expressed any opinion? 

“PROSPECTIVE JURYMAN: Not for the last three years.” 


* * * 
From a plaintiff’s direct : 
Q. And how long was the cast on your leg before it was removed? 
A. About 6 weeks. 
Q. Where was the cast removed? A. I went to the doctor’s office. 
Q. And were you present when the cast was removed? 


* * * 


A patent suit was tried in Federal Court. It took several weeks to 
present the evidence, and in summing up one of the counsel occupied a 
full day. Counsel on the other side then took another day and the Judge 
on the following day charged the jury for almost a full day. After the 
jury had been absent about two hours they returned to court and the 
Foreman said: 

“Your Honor, the jury would like to ask a question. 

“THE Court: You may proceed. 

“THe ForeMAN: Well, your Honor, we the jury should like to 
know what this case is all about.” (Continued on page 20) 
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Advance Sheet Quiz 


1. In an action for death and for injuries which decedent suffered 
while engaged in repair or a ship docked in navigable waters in New York 
State, is the contributory negligence of decedent a bar to recovery? 

( ) Yes ( ) No 

2. Is the erection and maintenance of a wire running from window 
of a tenant’s apartment along the wall of the landlord’s building to a tele- 
vision antenna on the roof of adjoining premises an intrusion or squatting 
for which tenant can be removed? ¢ > we ( ) No 

3. Where a mother has surrendered a child to an authorized agency 
by a written instrument, may she revoke such consent at will because of 
her change of mind? ( ) Yes ( ) No 

4. Where court finds tenant, in subleasing apartment and selling 
furniture to subtenant at price substantially over value of furniture, has 
violated Housing and Rent act, but not wilfully, will treble damages be 
assessed ? ( ) Yes ( ) No 

5. May a declaratory judgment action be resorted to for the purpose 
of seeking advice from court as to whether or not plaintiff has one or 
more causes of action, on which they should choose? 

( ) Yes ( ) No 

6. Is the U. S. entitled to dismissal of complaint against it in action 
under Federal Tort Claims Act where plaintiff had theretofore executed 
general release in usual New York form to another tort-feasor? 

( ) Yes ( ) No 

7. In a claim against a village for false arrest is a notice of intent 
to sue, served more than 90 days after the arrest, but less than 90 days 
after his acquittal, a timely notice? ( ) Yes ( ) No 

8. Where an animal trainer presented an animal act between halves 
of a professional football game, does he have a cause of action for being 
televised without his permission? ( ) Yes ( ) No 

9. Is an action for infringement of rights conferred by the Federal 
Copyright Law governed by the six year New York statute of limitations? 

( ) Yes ( ) No 

10. Is the U. S. statute which provides that testimony given by a 
witness before a Congressional committee may not be used in a criminal 
proceeding against the witness, applicable to proceedings in the courts of 
New York? ( ) Yes ( ) No 


(Answers—p. 16) 
[13] 








I. Walton Bader, one of our mem- 
bers specializing in Patent Law 
practice turns a very critical and 
observant eye on our patent 
system. 





What’s Wrong with Our Patent Laws? 
—by |. WALTON BADER 


Our patent system, which dates from the ratification of the Constitu- 
tion of the United States' is, in the opinion of many persons, including 
some members of the bar and the judiciary, failing in the purpose for 
which it was enacted. The patent laws have been regarded in many quar- 
ters as mechanisms for business organizations to obtain monopolies, and, 
like all monopolies, ipso facto bad. By judicial construction of the scope 
of the patent grant the standard of invention has been raised to an un- 
reasonable degree, and the patent owner subjected to a wide variety of 
harassment and burdens. 


The situation has become so appalling in recent years, in some sec- 
tions of this country that one of the recent textbooks on patent assignment 
and licensing* contains a flat statement that in many cases, especially in 
chemical inventions, protection as a trade secret is considerably preferable 
to protection of the invention by patent. 


At least a portion of the responsibility for this situation must be 
placed squarely upon the shoulders of the patent bar for failing to provide 
for an adequate public relations program with the general bar. Patent 
law is an enigma to the general practitioner who is frank to tell his client, 
when a patent matter is brought to his attention, that the matter should 
be discussed with a patent attorney. 


But it is the general attorney and not the patent attorney who be- 
comes the federal judge who construes patents, holds them valid or in- 
valid, infringed or not infringed, and, in the final analysis, finally deter- 
mines the strength of the grant. 


In general there are two serious misconceptions concerning patents ; 
the first, which has already been pointed out, is that a patent is a harmful 
monopoly and serves to discourage competition, and the second is that 
granting of a patent removes something from the public domain and makes 
it private property. 
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A patent, true enough, is a limited monopoly, but it is the type of 
limited monopoly that has promoted technical progress in this country 
by allowing a small business man, with limited capital and a new product, 
to grow. The small business man, armed with his patent, can prevent 
competition by large well established corporations and thus obtain a larger 
and larger segment of the market. 


However, were it not for the protection of the patent, the large cor- 
poration could allow the small new enterprise to exist only long enough 
to determine whether there was public acceptance of the new product, and 


then, after freely copying the new product, drive the newcomer out of 
the market. 


As a matter of fact the present hostile attitude toward patents has 
caused many large corporations to tend to ignore patents held by in- 
dividual inventors or small organizations. Recently the head of the patent 
department of one of the largest corporations in this country made a 
private statement to the effect that he didn’t care what kind of a patent a 
small inventor had, because the inventor couldn’t afford the litigation ex- 
pense to sustain it and there was a chance that it would be held invalid. 


On another occasion the chief patent counsel of a large manufactur- 
ing organization stated the fact that his client didn’t bother to bring suits 
for infringement any more but were merely concerned with not being 
sued. 


A patent, furthermore, removes nothing from the public domain. 
Before any patent is issued an exhaustive and costly search is made by 
the United States Patent Office through prior American and Foreign 
Patents and publications. If any of these references disclose the inven- 
tion no valid patent can issue. An issued patent is actually a contract 
between the people of the United States and the inventor whereby the in- 
ventor agrees to dedicate his invention to the free use of the people of the 
United States in return for a seventeen year period of exclusive pro- 
tection. 


Protection of patent rights in our Courts today also leave much to 
be desired. Under our present federal practice each circuit court of ap- 
peals (aside for the right of appeal to the U. S. Supreme Court because 
of conflict of circuit court decisions), can determine for itself the validity 
of patents. Furthermore, a determination of the validity of a patent is 
not a decision in rem and will not bind any person who is not a party to 
the proceeding. The obstacles that can be thus placed in the path of an in- 
ventor by a determined infringer can thus be easily seen. 


[15] 








Several changes in the administration of the patent laws are worthy 
of consideration. It is suggested that the presumption of validity of 
patents be strengthened to at least the degree of recognition given to the 
acts of other administrative agencies, that is, if the grant of the patent to 
the inventor was supported by substantial evidence, the decision of the 
patent office could not be upset by a Court. 


It is also proposed that special patent courts staffed by technically 
trained judges should be set up to handle patent litigation. 


It is also suggested that the measure of damages in an infringement 
suit against the wilful infringer of a patent should include all costs in- 
curred by the patentee including attorneys’ fees plus, in some cases, treble 
damages. 


However, aside from needed legislation, there are several things that 
can be done by the patent bar to improve the administration of the patent 
laws. I believe that the most important of these is more frequent contact 
between patent and general counsel. Forums and debates should be had 
between patent and general attorneys where mutual problems could be dis- 
cussed. Furthermore, every general counsel should be well acquainted 
with a patent attorney so that every problem involving patents will have 
expert attention at its inception. 


I am sure that the suggested cooperation between patent and general 
counsel will result in fewer and fewer persons remarking, “What’s wrong 
with our patent laws.” 


1 United States Constitution Article 1, Section 8. 
2 Ellis, R., Patent Assignments and Licensing. 







* 
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Answers to Advance Sheet Quiz 


Yes—99 N. Y. S. 2nd 945. 

Yes—99 N. Y. S. 2nd 606. 

No—99 N. Y. S. 2nd 913. 

No —92 F. Supp. 925 (D. C. N. Y.). 
No—99 N. Y. S. 2nd 939. 

Yes—92 F. Supp. 874 (D. C. N. Y.). 
Yes—99 N. Y. S. 2nd 927. 

Yes—99 N. Y S 2nd 812 

Yes—92 F. Supp. 971 (D. C. N. Y.). 
Yes—98 N. Y. S. 2nd 858. 
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Letters to the Editor 


Dear Editor: 

What do you mean—pictures of women would be much more attrac- 
tive than our President? What photograph could reveal more dignity, 
nobility and high purpose than is expressed in every line of our President’s 
countenance? Is sex appeal everything? For shame! 

A. R. T. 
- =< 


Dear Editor: 

Congratulations on omitting that photograph of our President. It 
looked like it was taken after a jury had decided against his client. Let’s 
have his photograph by all means but get a nice one. 

B. F. 
8 * 
Dear Editor: 

I have been attending meetings and reading the Barrister religiously 
but I have yet to see or hear a word about the horrible condition of our 
trial calendars. 

Back in 1948 I was asked by a client to tell her approximately when 
her case would come up for trial. I told her it would take about fifteen 
months. Now after two years I have just received a letter from her 
asking the same question. Embarrassing though it is, I must answer her 
that her case will not, in all probability, come up before 1952. I won’t be 
surprised if she goes to the Bar Association to complain about my neglect, 
or if I am served with papers on a motion for substitution. 

Can’t something be done to correct this evil situation? 

M. J. E. 
* * * 
Dear Editor : 

There is a movement afoot to get the lawyer some little recognition 
by providing him with distinctive automobile license plates with the letters 
LLB, or AT. While this is but a little thing, it is a step in the right 
direction and I think our Association, together with the other bar associa- 
tions, should help accomplish this proposal. 

M. C. O’B. 
>. 


Dear Members: 
A confession. The foregoing letters are what we thought you might 
have written if you were not so darn lazy. 


The Editor. 
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New Members 


The CoMMITTEE ON INCREASE OF MEMBERSHIP, of which Epwarp J. 
CoNNOLLY, JR. is Chairman has requested that each member make an 
effort to interest at least one lawyer of his acquaintance to join the 
Association. The Committee believes that every member has a friend or 
office associate, or knows a lawyer in his building who is not a member 
and could be persuaded of the desirability of joining the Association. 
Application blanks are available at the office. 


The Committee on Admissions has received the following applications : 


Harry A. AvERBACH, 66 Court Street, Brooklyn 2, New York. 
Proposed by: Jacob Stein, Irving R. Wolin. 

JoserH Louis BELVEDERE, 6207 Fort Hamilton Pkway., Brooklyn, 

New York. 

Proposed by: John W. Greenlay, Michael C. Curci. 

Pincus MicHaet Berkson, 40 Wall Street, New York 5, New York. 
Proposed by: Sidney L. Davis, Julius Applebaum. 

Max M. BErnsTEIN, 16 Court Street, Brooklyn 2, New York. 
Proposed by: Francis M. Verrilli, K. Frederick Gross. 

Sipney Busu, 16 Court Street, Brooklyn 2, New York. 
Proposed by: Peter Deutsch, Leon Brickman. 

Epwarp J. CamBrincE, 25 Broad Street, New York 4, New York. 
Proposed by: Jacob Stein, Herbert M. Citrin. 

Micwaet J. Crimi, 154 Nassau Street, New York 7, New York. 
Proposed by: S. Richard Reichart, Irwin L. Herzog. 

Vincent R. CoLanceEto, 55 John Street, c/o Zurich Ins. Co., New 

York 7, New York. 

Proposed by: Jacob Stein, A. Zolotorofe. 

ANnprREW A. ConstanTINo, 50 Court Street, Brooklyn 2, New York. 
Proposed by: Samuel Lieghton, Arthur Cooperman. 

NorinE Garvey Crom, 475 Fifth Avenue, New York 17, New York. 
Proposed by: A. Zolotorofe, Jacob Stein. 

Harry A. Ettman, 44 Court Street, Brooklyn 2, New York. 
Proposed by: Benjamin H. Schor, Sidney Squire. 

Max FErnsBerc, 16 Court Street, Brooklyn 2, New York. 
Proposed by: Samuel J. Jacobson, K. Frederick Gross. 

Louis FrotcancG, 230 Park Avenue, New York 17, New York. 

Proposed by: Fred M. Ahern, Sidney Strongin. 
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Saut FromKes, 205 Montague Street, Brooklyn 2, New York. 
Proposed by: (Former Member). 

Dominick GiorDANO, 215 Montague Street, Brooklyn 2, New York. 
Proposed by: Michael C. Curci, John W. Greenlay. 

Jack GoxpsteEtn, 60 Broad Street, New York 4, New York. 
Proposed by: Jacob Stein, Herbert M. Citrin. 

Vircinia Mary Hucues, 55 Liberty Street, New York 5, New York. 
Proposed by: Jacob Stein, A. Zolotorofe. 

Rosert Krart, 66 Court Street, Brooklyn 2, New York. 
Proposed by: Jacob Stein, A. Zolotorofe. 

Murray Kravitz, 521 Fifth Avenue, c/o L. I. Gerber, Esq., New 

York 18, New York. 

Proposed by: K. Frederick Gross, Louis E. Schwartz. 

GeorGeE LancBERG, 32 Broadway, New York 4, New York. 
Proposed by: Julius Applebaum, Louis Masheb. 

STANLEY LEHRER, 66 Court Street, Brooklyn 2, New York. 
Proposed by: A. Zolotorofe, Charles J. Dodd, Jr. 

ABRAHAM LIONEL Levy, 66 Court Street, Brooklyn 2, New York. 
Proposed by: Charles J. Buckner, K. Frederick Gross. 


RapHaEL Mur, 469 Fourth Street, Brooklyn 15, New York. 
Proposed by: Jacob Stein, Julius Applebaum. 

Vincent J. Murari, 52 Wall Street, New York 5, New York. 
Proposed by: Jerome Heller, Carl Moskowitz. 

GiLBert Pocer, 276 Fifth Avenue, New York 1, New York. 
Proposed by: Jacob Stein, A. Zolotorofe. 

Joun W. Powers, Jr. 11 Bartlett Place, Brooklyn 6, New York. 
Proposed by: Andrew E. Brennan, K. Frederick Gross. 


NEHEMIAH HerscHEL Press, c/o Y. M. C. A., 55 Hanson Place, 
Brooklyn 2, New York. 
Proposed by: Joseph T. Tinnelly, K. Frederick Gross. 


Hersert Baer RotHMan, 70 Fifth Avenue, New York 11, New 
York. 
Proposed by: Edward J. Connolly, Jr., K. Frederick Gross. 


Marie G. Santacata, 44 Court Street, Brooklyn 2, New York. 
Proposed by: Geraldine D. Santangelo, Frank J. Santagata. 


JeRoME SEIDEL, 261 Broadway, New York 7, New York. 
Proposed by: Sidney Romash, K. Frederick Gross. 
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Cuar.es J. Sitver, 66 Court Street, Brooklyn 2, New York. 
Proposed by: Jacob Stein, Julius Applebaum. 

THEODORE STUDWELL, 164 Montague Street, Brooklyn 2, New York. 

Proposed by: Alfred C. McKenzie, Eugene J. Fallon. 


Jack Tavuse, 1487 Union Street, Brooklyn 12, New York. 
Proposed by: Jacob Stein, A. Zolotorofe. 


Tuomas F, Turtey, 66 Clark Street, Brooklyn 2, New York. 
Proposed by: Jacob Stein, Julius Applebaum. 


Maurice Francis Wap, 44 Court Street, Brooklyn 2, New York. 
Proposed by: Edward J. Connolly, Jr., K. Frederick Gross. 


Joun R. Warren, 625 Warren Street, Brooklyn 17, New York. 
Proposed by: A. Zolotorofe, Jacob Stein. 


Sotomon WEINSTEIN, 660 Fulton Street, Brooklyn 1, New York. 
Proposed by: Anthony W. Fitzgerald, Julius Applebaum. 


Swwney N. Zrpser, 45 John Street, New York 7, New York. 
Proposed by: Julius Applebaum, K. Frederick Gross. 


Members have ten days to file with the Committee objections to the 
election of a candidate for membership. All objections will be considered 
and will be regarded as confidential. 


Members are requested to notify the Secretary of changes in address. 
* ss 


Are you a member of the New York State Bar? 
Are you a member of the American Bar Association? 


Our officers will be glad to act as your sponsors and application blanks 
will be furnished on request. 


Alexander Blume reports: (Continued) 


From the cross examination of a doctor in a negligence action: 

Q. Doctor, the fractured bone has united solidly, has it not? A. Yes. 

Q. Is there any limitation of motion in his foot? A. No, no limita- 
tion. 

Q. None at all, is that right? A. That is right. 

Q. Then why do you say he has a permanent disability? What per- 
manent disability does he have? A. He has a permanent healing. 
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In Brooklyn, it’s the 


Metropolitan Law Book Company 


Authorized Selling Representatives 


for all West Publishing Company Publications for Lawyers 
and Law Students. 


We also sell McKinney’s Consolidated Laws of New York Anno- 
tated—Bender’s Forms for the Consolidated Laws—Abbott’s New 
York Digest — U. S. Code Annotated — Corpus Juris — Corpus 
Juris Secundum and other local and Federal publications. 


Furnishing a Personalized Law Book Service to Law Students and 
to all Members of the Bars for New York City and the Counties 
of Westchester, Nassau, Rockland, Putnam, Dutchess, Orange, 
Eastern Ulster and Suffolk. 


Courteous and prompt attention to all inquiries. 


Telephone or Write 


Metropolitan Law Book Co. Inc. 
270 Flatbush Extension Brooklyn 1, N. Y. 
Telephone Main 4-0350-0351 


The bome of “personalized” Law Book service. 





W are sincerely appreciative of the splendid 
volume of title work which comes to us from the 
members of the Bar. 


W: like to work for lawyers. We have over 
the years always tried, and shall continue to try, to 
conduct our title operations so as to be of the utmost 
service to lawyers in their day to day work. 


Ws: gladly furnish to lawyers survey blue- 
prints and other preliminary information from our 
vast reservoir of title records, whether we do or do 
not have the title application. An exhaustive examina- 
tion, a completely informative Lawyer’s Certificate, 
opportunity for consultation with our Officers and 


Solicitors, cooperative closings and prompt delivery 
of title policies all give to lawyers the title service 
which they require. 


Henry J. Davenport, President 


Milton T. VanderVeer John G. Hinman 
Vice President Vice President 


Carl D. Schlitt, Solicitor 


TITLE INSURANCE 


New Jersey 











